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1. INTRODUCTION  

During September of 2015, Solidarity submitted a comprehensive report in response to the 

Fourth to Eighth Periodic Reports of the Republic of South Africa to the Committee on the 

Elimination of Racial Discrimination under article 9 of the Convention on the Elimination of 

All Forms of Racial Discrimination. Together with the report, Solidarity submitted a bundle of 

documents as well as the book by Dr Anthea Jeffrey, BEE: Helping or Hurting, in support of 

the arguments advanced in the report. 

Solidarity and AfriForum, a sister organisation of Solidarity, herewith submit a supplementary 

shadow report. AfriForum is a non-governmental organisation, registered as a non-profit 

company, with the aim of protecting the rights of minorities. While the organisation functions 

on the internationally recognised principle of the protection of minorities, AfriForum has a 

specific focus on the rights of Afrikaners as a community living on the southern tip of the 

continent. Membership is, however, not exclusive, and any person who can associate him or 

herself with the contents of the Civil Rights Manifest of the organisation, may join. 

This supplementary report is aimed at highlighting some events subsequent to the submission 

of the report and will discuss the following issues: 

• Refusal of the executive branch of Government to adhere to and comply with the 

prescripts of the judiciary; 

• Compulsory demographic representivity in South African sport; 

• Proposed recommendations to be made by the Committee to address the issues raised 

in the supplementary report. 
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Before dealing with the above issues, we wish to reiterate that the aim of our report is to indicate 

to the Committee that the South African Government has put in place a race-based affirmative 

action formula that aims to create a society where all spheres of life, public and private, and all 

provinces of the country reflect the national racial composition of the country. Although 

prohibited by our Constitution, this ideology of “absolute representivity” is being vigorously 

implemented by the executive branch of Government and has also, to some extent, found 

favour with the judiciary and the legislative authority. 

In the discussion that follows we will provide the Committee with proven facts and refer to the 

articles of the Convention which the South African Government has not adhered to and which, 

we submit, were deliberately withheld from this Committee in the periodic reports submitted 

by it.  

 

2. REFUSAL OF THE EXECUTIVE BRANCH TO COMPLY WITH COURT 

ORDERS  

In the main report we indicated that efforts to invoke the protection of the Court have yielded 

very mixed results1; however, in instances where the Court did see fit to denounce the “absolute 

representivity” affirmative action measures implemented by certain State departments, we have 

been faced with utter reluctance and/or refusal by these departments to amend their affirmative 

action measures in order to comply with these judgments. While there are numerous examples 

of this practice, we will refer mainly to the actions of the Department of Labour, which is the 

custodian and guardian of the implementation of affirmative action measures in the labour 

                                                             
1 See page 12 of the main report. 
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sector, and those of the Department of Correctional Services and the South African Police 

Services, which are also mentioned in the main report. 

 

We urge this Committee to look beyond our Constitution, so often applauded by all, and the 

measures which seem so noble in papers presented by our Government, and to scrutinize the 

actions taken by our Government in pursuit of these ideas and the effect these actions have on 

the people of South Africa. The remarks by former Chief Justice Charles Evan Hughes, of the 

US Supreme Court, are still true today and, we submit, are also applicable to this Convention: 

“You may think that the Constitution is your security — it is nothing but a piece of paper...it 

is nothing at all, unless you have sound and uncorrupted public opinion to give life to your 

Constitution”2 

 

2.1 Department of Labour  

We have mentioned the fact3 that even though South Africa is faced with an electricity crisis 

which has an adverse impact on all, the State-owned electricity supplier Eskom remains 

committed to a system whereby appointments and promotions depend on a strict race-based 

formula, with the aim of achieving a workforce that directly reflects the Economically Active 

Population of South Africa4 by 2020. At the time when Eskom had to consult on its new 

employment equity plan (affirmative action plan), Solidarity requested both Eskom and the 

Department of Labour to indicate whether Eskom would take into account factors other than 

                                                             
2 Reagan R Public Papers of the Presidents of the United States 1984  
3 Pages 11 and 12 of the main report  
4 Based on the 2014 statistics from Stats SA, the difference between the national racial demographics and the 

economically active population can be summarised as follows: National racial demographics: African 80.2%, 

Coloured 8.8%, Indian 2.5%, White 8.4%;  EAP: African  76.4%, Coloured 10.4%, Indian2.8%, White 10.3% 
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the economically active population in setting its numerical targets. The response by the 

Department of Labour was clear (own emphasis):5 

“Please note that any factors that may be taken into account when setting numerical goals 

and targets must be justifiable and should not deviate from the National and Regional 

economically active population.”  

 

Evident from the aforementioned is the fact that notwithstanding our constitutional values of 

non-racialism and non-sexism and the Employment Equity Act’s aim of achieving “equitable” 

representivity, the Department of Labour forces public and private institutions to transform 

their workforce demographics in order to reflect the economically active population or be faced 

with penalties6. We reiterate that in doing so the Department forces employers to create silos 

for the four race groups (so designed by the Apartheid system), and effectively thereby ignores 

crucial factors such as skills, competency and whether a specific candidate is in need of 

advancement. All that is considered is the racial composition of the country vs the racial 

composition of the employer, irrespective of any other relevant factor. 

 

 

 

 

                                                             
5 The above correspondence is attached hereto as annexure “A”. 
6 Note that in terms of the EEA the maximum penalty an employer can face is up to 10% of its annual turnover.  
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Each year the Employment Equity Commission7 submits a report to the Minister of Labour, 

the latest of which we attach hereto as annexure “A” for consideration by the Committee. It is 

clear from this report (as from the abovementioned response by the Department of Labour) that 

the aim is representivity in line with the economically active population. Thus all designated 

employers8, be they religious organisations, cultural organisations, sports federations or highly 

skilled institutions, will be measured against the economically active population so as to 

determine whether they have complied with the Act.  

Contrary to Article 1 of the Convention on the Elimination of All Forms of Racial 

Discrimination, the South African Government has put in place measures that exclude, restrict 

and prefer an individual based on considerations of race, colour, descent and/or ethnic origin, 

which clearly has the effect of nullifying or impairing the recognition, enjoyment or exercise, 

on an equal footing, of human rights and fundamental freedoms in the economic, social, 

cultural and employment fields. The affirmative action measures put into place by the South 

African Government, namely the achievement of “absolute representivity”, cannot be said to 

comply with the corrective measures envisaged by Article 2 (2)9, which reads as follows (own 

emphasis): 

States Parties shall, when the circumstances so warrant, take, in the social, economic, 

cultural and other fields, special and concrete measures to ensure the adequate development 

and protection of certain racial groups or individuals belonging to them, for the purpose of 

guaranteeing them the full and equal enjoyment of human rights and fundamental freedoms. 

                                                             
7 The Commission for Employment Equity (CEE) is a statutory body established in terms of Section 28 of 

Employment Equity Act (No 55 of 1998) (EEA). The role of the CEE is to advise the Minister of Labour on any 

matter concerning the Act, including policy and matters pertaining to the implementation towards achieving the 

objectives of the EEA. The CEE is required to submit an annual report to the Minister of Labour in terms of 

Section 33 of the Act to monitor and evaluate progress towards achieving the objectives of the Act. 
8 Who in terms of the EEA are employers who employ more than 50 employees or who have fewer than 50 

employees but have an annual turnover exceeding that indicated in schedule 4. 
9 Convention on the Elimination of All Forms of Racial Discrimination. 
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These measures shall in no case entail as a consequence the maintenance of unequal or 

separate rights for different racial groups after the objectives for which they were taken 

have been achieved. 

 

The Government’s objective that all spheres of life, especially the private sector, in South 

Africa should reflect the national racial demographics cannot be said to be warranted or 

justified. There is no justification, even if the condemned past from which our democracy has 

risen is taken into consideration, for the view that “were it not for our past, this is what our 

present and/or future would have looked like”.  While we support our Constitutional objective10 

of a public service that is “broadly reflective” of the people of South Africa, as it provides a 

service to a “broadly reflective” community, we argue that the measures in furtherance of this 

objective should, inter alia: 

• take into consideration all relevant factors as embodied by the current legislation which 

give effect to this objective;  

• take into consideration the ability of the candidates to do the work; and 

• be objective and fair, which includes being sensitive to the specific demographics of the 

diverse community it services. 

 

 

 

 

                                                             
10 Section 195(1)(i) of our Constitution states that: “Public administration must be broadly representative of the 

South African people, with employment and personnel management practices based on ability, objectivity, 

fairness, and the need to redress the imbalances of the past to achieve broad representation.”  
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The abovementioned measures implemented by our Government are not aimed at adequate 

development or protection of certain race groups; they simply aim to achieve representivity in 

line with the national demographics. In the main report we dealt with the fact that in any event 

the affirmative action measures adopted by our Government do not adhere to the limitations 

laid down by article 2(2), and we therefore will not belabour this further.11 

 

2.2 Department of Correctional Services  

We mentioned the current litigation between Solidarity and the Department of Correctional 

Services in the main report, and at the time of filing this supplementary report we are still 

awaiting judgment from the Constitutional Court. What we do wish to bring to the attention of 

the Committee is the utter reluctance and/or blatant refusal of the Department to implement the 

portion of the judgment that was not appealed against and is therefore binding on the 

Department. Notwithstanding a judgment by the Labour Court dated 13 October 2013 

compelling the Department to take immediate steps to take into consideration regional 

demographics in setting affirmative action targets, and a subsequent judgment by the Labour 

Court dated 7 February 2014 compelling the Department to comply with the judgment dated 

13 October 2013, it took the Department until June 2015 to compile a “new” affirmative action 

plan. 

  

 

 

                                                             
11 Convention on the Elimination of All Forms of Racial Discrimination. 
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From a perusal of this new plan, it became apparent that although it was couched in fresh and 

innovative terminology, the Department still persisted in its use of the national racial 

demographics of each province, in total disregard of the Labour Court judgment. We attach 

hereto the instruction forwarded to all Human Resource managers confirming the use of the 

national targets instead of regional targets as annexure “C”.12 We stressed in the main report 

how the use of the national racial demographics in each province of South Africa has far-

reaching consequences for specific groups, such as the Coloured community in the Western 

Cape, where they make up 51% of the economically active population. The refusal of the 

Department to implement the judgment of the Labour Court has seen hundreds of Coloured 

candidates being overlooked for appointment and promotion in the Western Cape, purely due 

to their race and to the Department’s ideology of achieving a workforce that directly reflects 

the national racial demographics at each level of the workforce in each province in which it 

operates.   

   

Faced with no alternative, Solidarity instituted contempt of Court proceedings, which were 

opposed by the Department and argued on 6 November 2015. Although judgment is still 

awaited13 at the time of submission of this report, the pending legal action has not deterred the 

Department from proceeding to make appointments and promotions based on the national 

racial demographics and totally ignoring the regional demographics within which it operates, 

reflecting the Government’s view that the workforce must reflect the national demographics at 

all costs.  

                                                             
12 We attach hereto the instruction forwarded to all Human Resources managers confirming the use of the 

national targets instead of regional targets as annexure “C”. 
13 Kindly note that notwithstanding arguments in Court that the Department is making appointments and 

promotions based on this unlawful plan and that especially minority groups such as the Coloured community 

will be greatly prejudiced if urgent steps are not taken, the Court was reluctant to intervene, and as mentioned 

judgment is still awaited. One cannot help but state the obvious dictum “justice delayed is justice denied”. 



Page 11 of 20 

 

2.3 South African Police Service  

In 2012 Solidarity instituted legal action against the South African Police Service in which we 

requested the Court to declare the affirmative action plan of the SAPS unlawful on the ground 

of non-compliance with the EEA and the Constitution. The arguments presented in this case 

by Solidarity were mostly based on the arguments presented to this Committee, namely that 

the plan itself was aimed at achieving representivity in line with the national racial 

demographics at all costs, without considering any other relevant factors such as: 

• the pool of suitably qualified candidates; 

• that the plan was creating silos for each of the race groups that limited their chances of 

appointment or promotion to their respective racial percentage of the national 

demographics;14 and 

• whether or not a person has experienced past disadvantagement. 

The sole objective is a workforce that directly reflects the national racial demographics.   

 

The plan itself expressly stated that: 

“[d]uring promotion all the available posts will be distributed in terms of the national 

demographics amongst all race groups. This will ensure that no absolute barrier is placed 

with regard to the advancement of any group with the SAPS” 

 

                                                             
14 This plan also forms part of the bundle submitted together with the main report. 
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This plan came to an end15 in December 2014, and notwithstanding the legal challenge to the 

validity of the previous plan the SAPS went ahead and implemented16 a subsequent plan based 

on the same objectives and measures that formed the basis of the legal challenge to the previous 

plan.  

 

On 26 January 2016 judgment was handed down in the Labour Court and the affirmative action 

plan of the SAPS for the period 2010-2014 was declared unlawful. However, as with the 

situation in the DCS matter, the Court neither provided substantive relief for any of the 

individuals negatively affected by the plan nor instructed the SAPS not take corrective 

measures. By the time the judgment was handed down, the subsequent plan was already in 

place and operational. Solidarity wrote to the SAPS and requested that the current plan be 

reviewed and corrected so as to comply with the judgment of the Labour Court, seeing that the 

previous plan and the current plan were identical.17 

 

This time around it was the SAPS that failed to give effect to the judgment of the court. The 

SAPS indicated to Solidarity that the matter would be taken on appeal, and if need be they 

would proceed to the Constitutional Court. Once again Solidarity had no alternative than to 

approach the Court on an urgent basis on 23 March 2016 so as to interdict the SAPS from 

making any appointment and/or promotion based on the current (unlawful) plan. On 23 April 

2016 the Court handed down judgment and prohibited the SAPS from making any appointment 

                                                             
15 Note that in terms of the EEA, an affirmative action plan may not be shorter than one year and not longer than 

five years; there are, however, no limits to the number of subsequent plans an employer may implement. 
16 Note that Solidarity brought an urgent application in Court to compel the SAPS to include Solidarity in the 

consultation process. This application was dismissed by the Court, stating that Solidarity was not a recognised 

union within the SAPS and as such had no right to be consulted, notwithstanding the fact that at that point in 

time Solidarity had nearly 20 unfair discrimination disputes pending against the SAPS.  
17 See attached hereto the correspondence as annexure “D”. 
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and/or promotion based on the current plan pending the outcome of the Constitutional Court 

ruling in the DCS matter referred to above. The victory was short lived, however, as the SAPS 

filed an application for leave to appeal and information was received that notwithstanding the 

interdict, the SAPS was proceeding with appointments and promotions. 

 

These are but some examples; countless others exist. The de facto situation is that the South 

African Government, having unlimited resources as opposed to the limited resources of an 

individual or trade union, is abusing the legal system. We mentioned in the main report the 

countless petitions to parliament to open up a debate on the issue of affirmative action and what 

its legitimate objectives should be; but rather than engaging the people of South Africa in 

debate, the Government forces individuals to litigate, well knowing that the success will be 

limited, if any, and that such a process will be costly. 

 

The costs for an individual to take a matter to trial, instructing one attorney and one counsel, is 

on average no less than R250 000,00. If such an individual then loses the case, he or she might 

well be ordered to pay the costs of the State, which adds a further R250 000,00. An individual 

earning no more than R400 000,0018 per annum will therefore be highly reluctant to challenge 

any discriminatory practices by the State, especially knowing that the State has unlimited 

resources and will not hesitate to take any judgment on appeal up to the Constitutional Court. 

 

                                                             
18 This is the average income earned by the individuals represented by Solidarity against the SAPS. 
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Taking the aforementioned into account, it is clear that the South African Government does not 

comply with Article 6 of the Convention19, which clearly states that: 

States Parties shall assure to everyone within their jurisdiction effective protection and 

remedies, through the competent national tribunals and other State institutions, against any 

acts of racial discrimination which violate his human rights and fundamental freedoms 

contrary to this Convention, as well as the right to seek from such tribunals just and 

adequate reparation or satisfaction for any damage suffered as a result of such 

discrimination. 

 

In particular, it is submitted that the South African Government does not adhere to the 

undertakings and obligations provided in Article 5 of the Convention20, especially the 

following provisions: 

Article 5 

In compliance with the fundamental obligations laid down in article 2 of this Convention, 

States Parties undertake to prohibit and to eliminate racial discrimination in all its forms 

and to guarantee the right of everyone, without distinction as to race, colour, or national or 

ethnic origin, to equality before the law, notably in the enjoyment of the following rights: 

(d)(i)  The right to freedom of movement and residence within the border of the State21; 

                                                             
19 Convention on the Elimination of All Forms of Racial Discrimination. 
20 Convention on the Elimination of All Forms of Racial Discrimination 
21 These are clearly restricted in the case of an individual employed by the State. See also pages 7 and 8 of the 

main report. 
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(i)  The rights to work, to free choice of employment, to just and favourable conditions 

of work, to protection against unemployment, to equal pay for equal work, to just 

and favourable remuneration22… 

 

3. COMPULSORY DEMOGRAPHIC REPRESENTIVITY IN SOUTH AFRICAN 

SPORT  

Unfortunately, South African sport has not escaped the Government’s intention to transform 

all spheres of life so as to reflect the national racial demographics. On 25 April 2016 the 

Minister of Sport and Recreation, Mr. Fikile Mbalula, announced that the four major sports 

federations’23 privileges to host and/or bid for major and mega international tournaments in the 

Republic of South African were revoked due to their failure to meet specific racial targets 

within their respective sports teams.24 This action is in total contrast to the words of the African 

National Congress spoken on 25 May 1971 and prepared for the United Nations Unit on 

Apartheid in 1971: 

“The moral position is absolutely clear. Human beings should not be willing partners in 

perpetuating a system of racial discrimination. Sportsmen have a special duty in this regard 

in that they should be first to insist that merit, and merit alone, be the criterion for selecting 

teams for representative sport. Indeed non-discrimination is such an essential part of true 

sportsmanship that many clubs and international bodies have express provisions to this 

effect. For example, the first fundamental principle of the Olympic Charter states: "No 

                                                             
22 Limiting any individual’s career by referring to such individual’s racial percentage of the national 

demographics cannot be said to be “favourable conditions of work” and/or “protection against unemployment”. 
23 Cricket South Africa, Athletics South Africa, Netball South African and South African Rugby 
24 See attached hereto the official press release of the Minister as annexure “D”. 
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discrimination is allowed against any country or person on grounds of race, religion or 

political affiliation". 

Today we are faced with a totally different moral position within South Africa. “Merit and 

merit alone” is not the criterion for selecting teams for representative sport; the national racial 

demographics are. This the Minister of Sport and Recreation confirmed in his speech on 25 

April 2016 (quoted as published): 

“The Transformation Charter, is the loadstar of the sport movement that draws our 

attention to the immediate and inevitable necessity for the Sport System to Transform for 

both Moral and Strategic imperatives: 

 Morally: Because it is “the right thing to do” considering the grave injustices of the  

past; 

and 

Strategically; because of the reality that 84% of the country’s under 18 year old population 

grouping is Black African and only 16% is white, Coloured and Indian. To ignore this 

strategic reality from sustainability perspective alone would be suicidal. Thus the reasons 

for sport organisations to transform rapidly have not only become compelling it had become 

fundamental. 

 

The moral integrity of the ANC (the governing party in South Africa), so vigorously sold to 

the international community, of “merit and merit alone” has now been replaced by a carefully 

crafted racial ideology where sports, schools, businesses and all forms of public and private 

life must conform to the racial composition of the country – a social engineering scheme unique 

in the world. 
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Again Solidarity and AfriForum concede that due to our past, certain corrective measures need 

to be taken. But this cannot be allowed to create a situation where rights and privileges, earned 

on merit, are taken from one and given to another, based simply on considerations of race and 

the need for racial representivity. We submit that using a racial barometer to compel specific 

outcomes was the intention of neither our Constitution nor this Convention. The corrective 

measures which we suggest would be legitimate affirmative action measures are discussed in 

the main report. This will include focussing on education, training and other inputs.  

 

The racial quotas, which are compulsory, can best be illustrated by referring the Committee to 

the Transformation Plan of the South African Rugby Union.25 This plan is evidence of how 

this ideology of “absolute representivity” has corrupted the public opinion so crucial to the 

survival of our Constitution and this Convention. 

 

4. PROPOSED RECOMMENDATIONS TO BE MADE BY THE COMMITTEE   

 

Before dealing with the recommendations we submit this Committee should make, we invite 

the Committee to firstly scrutinize the factual correctness of the submission made by Solidarity, 

which can best be done by putting a number of clarifying questions to the South African 

Government when it makes its presentation. The response to these questions, we submit, will 

enable the Committee to make recommendations that will best serve the people of South Africa.  

 

 

                                                             
25 Annexed hereto as annexure “F”. 
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The following are but some of the relevant questions to put to the South African Government: 

 

• What the aim and objective of affirmative action is in terms of the Employment Equity 

Act, and specifically whether it is aimed at ensuring that all workplaces, public or 

private, directly reflect the national racial demographics of the country; 

• Whether the affirmative action measures adopted by the South African Government, 

specifically in the DCS and the SAPS, are aimed at ensuring that each province of the 

country directly reflects the national racial demographics; 

• Whether in terms of broad-based black economic empowerment legislation it is 

justifiable to reject a company’s application for (amongst others) mining rights on the 

ground of that company’s failure to have a specific percentage of black ownership 

and/or representation within the company; 

• Whether there are specific requirements for racial representation in South African sport 

and what these entail; 

• To what extent the legislation mentioned above takes into consideration the individual’s 

social and economic needs when giving him/her preference under the legislation, and 

whether it is purely based on the fact that the individual belongs to a group that was 

previously disadvantaged; 

• How many unfair discrimination cases are currently pending against the South African 

Government, what the nature of these disputes is, what the outcome of previous court 

cases was and to what extent the Government has complied with these judgments; 

• Whether there is any order of preference in terms of this legislation, i.e. whether 

Africans outrank Coloureds or Indians; 
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• To what extent the affirmative action measures adopted by the South African 

Government discriminate against minority groups who previously also suffered under 

Apartheid; 

• Whether any “sunset clause” and/or end date is envisaged for affirmative action in 

South Africa and when that will be. 

 

The answers to the above questions will justify this Committee to make the following 

recommendations to the South African Government: 

 

• That the Government should adhere to court judgements delivered by the South African 

courts; 

 

•  That the Government should respond to the allegation that it has not complied with 

court judgements, and in the event that they respond that they have complied, indicate 

to what extent they have done so; 

 

• That the Government should indicate what effect race-based legislation, including but 

not limited to the Employment Equity Act and Broad Based Black Economic 

Empowerment Act, has on minority groups, specifically the Coloured community in 

the Western Cape; 

 

• That the Government should review all race-based legislation, including but not limited 

to the Employment Equity Act and the Broad Based Black Economic Empowerment 

Act, and the purported implementation actions thereof, and indicate in their following 

report to what extent these legislation and actions comply with the Convention; and 
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• That the Government should indicate in its next report to what extent the racial quotas 

imposed on sports federations comply with national legislation, this Convention and 

other international conventions. 

 

 

_________________________________ 

 


