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Introduction and constitutional background:  

 

1. On 3 July 2020 the Minister of Communications and Digital Technologies (“the 

Minister”) published the Draft Films and Publications Amendment Regulations 

2020 (“the Draft Regulations”) for public comment, in terms of section 31 (1)(c), 

(d) and (e) of the Films and Publications Act 65 of 1996 (“the Act”), as amended 

by the Films and Publications Amendment Act 11 of 2019 (“the Amendment Act”). 

2. We refer to the abovementioned invitation to comment on the Draft Films and 

Publications Amendment Regulations as published in Government Gazette No. 

43495 of 3 July 2020 ('the Regulations'). This letter constitutes the comment of 

the Trade Union Solidarity as well as the Solidarity Guild for Communication 

Practitioners and the Solidarity Guild for Artists1, being 'interested parties' as 

contemplated in the invitation for comments. 

3. Whereas section 16 of the Constitution of the Republic of South Africa, 1996 (“the 

Constitution”) entrenches the right to “Freedom of expression” within the South 

African, we are concerned that the proposed regulations unduly and 

unreasonably infringe upon this right for the broader South African populace. 

4. The universal importance of the right to freedom of expression is further 

highlighted by its inclusion in the United Nations (“UN”) Universal Declaration of 

Human Rights (“UDHR”) under article 19 which reads “Everyone has the right to 

freedom of opinion and expression; this right includes freedom to hold opinions 

without interference and to seek, receive and impart information and ideas 

through any media and regardless of frontiers.” 

 
1 All entities to be collectively referred to as “Solidarity” in the remainder of this document. 
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5. Whereas section 14 of the Constitution guarantees the right of privacy to 

“everyone” and in particular 14 (d) which states that the right to privacy includes 

the right not to have “the privacy of their communications infringed” Solidarity is 

of the opinion that the overall tenor and implications of the proposed legislation 

would represent an infringement on the beforementioned right insofar as it 

requires those within the boundaries of the republic to subject their online content 

to evaluation by the Films and Publications Board (“FPB.”) 

6. Whereas section 22 of the Constitution provides for the freedom of trade, 

occupation and profession Solidarity believes that, notwithstanding the state’s 

ability to regulate professions, the proposed regulations represent an undue, 

unjustifiable and ultimately highly deleterious burden upon our members – most 

significantly those who operate within the communications and artistic sphere. 

7. Finally, whereas section 33 (1) of the Constitution guarantees “everyone” the right 

to “administrative action that is lawful, reasonable and procedurally fair” 2 

Solidarity maintains that the proposed regulations in their current iteration are 

unreasonable in that they appear neither rational,3 proportional and are subject to 

vagueness4 and unreasonable in general. 

8. Rights contained in the Bill of Rights may only be limited in terms of section 36 of 

the Constitution, which provides as follows: 

 
2 Cf. Minister of Health v New Clicks South Africa which dealt with the possible administrative nature of the 

publication of regulations. 
3 Whether viewed through the constitutional lens of “legality,” under the Promotion of Access to Justice Act or 

under the ambit of the common-law. 
4 For greater detail on the doctrine of vagueness consult Affordable Medicines Trust v Minister of Health 2006 (3) 

SA 247 (CC) at par 108. These principles were recently referred to with approval in the case of Democratic 

Alliance v President of the Republic of South Africa and Others (Economic Freedom Fighters Intervening) 

(21424/2020) [2020] ZAGPPHC 237 (19 June 2020) at par. 16.   
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(1) The rights in the Bill of Rights may be limited only in terms of law of general 

application to the extent that the limitation is reasonable and justifiable in an open 

and democratic society based on human dignity, equality and freedom, taking into 

account all relevant factors, including– 

(a) the nature of the right; 

(b) the importance of the purpose of the limitation; 

(c) the nature and extent of the limitation; 

(d) the relation between the limitation and its purpose; and 

(e) less restrictive means to achieve the purpose. 

(2) Except as provided in subsection (1) or in any other provision of the 

Constitution, no law may limit any right entrenched in the Bill of Rights. 

9. It is submitted that these violations are not justifiable in terms of section 36 of the 

Constitution in that: 

• The nature and extent of the above limitations are excessive; 

• There is hardly any relation between these limitations and the purpose of the 

limitations; and 

• There are less restrictive means to achieve the purpose of the above 

limitations. 

10. In this regard, the following views of the Constitutional Court (expressed in the 

case of Islamic Unity Convention v Independent Broadcasting Authority and 

Others5) are of particular import: 

In fulfilling this regulatory function, the broadcasting authority is bound to 

respect the provisions of the Bill of Rights while the legislation may limit the 

protected rights only as permitted by the Constitution. In the context of 

 
5 Islamic Unity Convention v Independent Broadcasting Authority and Others 2002 (4) SA 294 (CC) at par 36.  
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broadcasting, freedom of expression will have special relevance. It is in the 

public interest that people be free to speak their minds openly and robustly, 

and, in turn, to receive information, views and ideas. It is also in the public 

interest that reasonable limitations be applied, provided that they are 

consistent with the Constitution. 

11. The following section of these comments will outline specific provisions and 

aspects of the proposed regulations which present either practical, constitutional, 

or other challenges rendering the legislation invalid, unreasonable and therefore 

undesirable in their current format. It should be noted that this section does not 

contain an exhaustive list of the various aforementioned provisions and aspects 

but do serve to highlight the insufficiency of the current format with regard to their 

function and application.  

Substantive comments on specific provisions within the regulations: 

12. The Draft Regulations (read with the Amendment Act), infringes on the above 

rights (particularly the right to freedom of expression), among others in the 

following ways: 

a) Regulation 2.3.3 of the Draft Regulations, which provides that the FPB 

may, when issuing a registration certificate, impose any conditions it 

considers necessary for the better achievement of the objects and 

purposes of the Act; 

b) Regulation 3 (read with regulation 2.3.1) of the Draft Regulations, which 

requires an annual re-registration as a distributor; 

c) Regulation 6 of the Draft Regulations, which requires compulsory 

examination and classification prior to publications that are contemplated 

in section 16(2) of the Act; 
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d) Regulation 16.1 of the Draft Regulations, which requires that any person 

whom the FPB issued with a registration certificate as a distributor of a 

publication, film or game, and who wishes to distribute online any 

publication, film or game, must, unless that publication, film or game has 

already been classified by the FPB, submit such publication, film or game 

for classification; 

e) Regulation 20.1 of the Draft Regulations, which provides that for the 

duration of a permit, the FPB is entitled to have access to, and the 

classification decisions of, the publications, films or games of a commercial 

online distributor, in order to assess whether the classification decision by 

the commercial online distributor complies with the Act and the Draft 

Regulations; and 

f) Regulation 24.1 of the Draft Regulations, which requires that any person 

in respect of publications, films or games (including educational or cultural 

materials endorsed by learning institutions, films on skills demonstrations 

or instructions, as well as music, sports, physical exercise, design and 

spiritual events) is not automatically exempt from classification, but must 

apply to be exempted. 

13. Moreover, the regulations are plagued by countless vague definitions which either 

are themselves unhelpful, or which are defined but never utilised within the text 

of the regulations as such. 

Conclusion: 

14. The right to freedom of expression is a foundational right in any functioning 

democracy. It has been repeated affirmed throughout the world as one of the 

paramount rights. Earlier reference was made to the UDHR, but this is by no 
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means the only occasion upon which the importance of this right has been 

affirmed. 

15. As stated in the Zimbabwean Constitutional Court case Madanhire and another v 

Attorney General,6 but with extreme relevance to our own situation, “There can 

be no doubt that the freedom of expression, coupled with the corollary right to 

receive and impart information, is a core value of any democratic society 

deserving of the utmost legal protection. As such, it is prominently recognised and 

entrenched in virtually every international and regional human rights instrument.” 

16. The African Charter guarantees the right to freedom of expression in Article 9:  

1. Every individual shall have the right to receive information.  

2. Every individual shall have the right to express and disseminate his opinions 

within the law7 

17. Article 10 of the European Convention for the Protection of Human Rights and 

Fundamental Freedoms (the European Convention) protects freedom of 

expression in the following terms: “Everyone has the right to freedom of 

expression. This right shall include freedom to hold opinions and to receive and 

impart information and ideas without interference by public authority and 

regardless of frontiers. This article shall not prevent States from requiring the 

licensing of broadcasting, television or cinema enterprises. 

 
6 Zimbabwe Constitutional Court: Madanhire v Attorney General [2005] ZACC 02, 7. 
7 African tribunals have defined “within the law” as referring to international norms on human rights rather than 

domestic law promulgated by the political authority of the state. In Malawi African Association v Mauritania the 

African Commission held that “[t]he expression “within the law” must be interpreted as reference to the 

international norms”, and the African Court, in Konaté v Burkina Faso29 made an identical comment. 
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18. A plethora of further examples could easily be marshalled in order to further this 

point, but the abovementioned in and of themselves already serve to highlight the 

intense importance of freedom of expression for a functioning democracy. 

19. Solidarity regards the proposed regulations to be lacking both in constitutional 

muster, in practical applicability as well as in political desirability. It is our firm 

recommendation that the regulations be rejected and comprehensively revised in 

order to more closely align with the values of the constitution, the norms of the 

global community and the interests of the South African populace. 


