
TO: NATIONAL DEPARTMENT OF EDUCATION 

MINISTER OF BASIC EDUCATION 

E-MAIL:  mabua.s@dbe.gov.za

AND TO: NATIONAL DEPARTMENT OF HEALTH 

MINISTER OF HEALTH 

E-MAIL:  Lwazimanzi@gmail.com

AND TO: DEPARTMENT OF EDUCATION: KWAZULU-NATAL 

E-MAIL:  Smangele.Ngcobo@kzndoe.gov.za

02 July 2021 

Our ref.: Anton vd Bijl 

Your ref.: SOLIDARITY MEMBERS 

TO WHOM IT MAY CONCERN 

SOLIDARITY OBO MEMBERS / NATIONAL DEPARTMENT OF EDUCATION + 2 OTHERS 

1. We confirm that we act on behalf of our School Governing Body appointed

members, in terms of Section 200 of the Labour Relations Act (“LRA”). We further

confirm that it is upon the aforesaid authority that we address this letter to you.

2. We wish to make it clear from the outset that this letter is not intended to be

exhaustive of all matters, issues or rights of our members, and we reserve the right

to address same at an appropriate time and in an appropriate forum, should it

become necessary to do so.
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3. The commencement of a Covid-19 vaccination programme for teachers and

support staff in the Basic Education Sector, and correspondence circulated by

the Department of Education; KwaZulu- Natal, bears reference.

4. We place the following facts on record to provide the necessary background to

the dispute:

4.1 

4.2 

On or about 19 June 2021 the Minister of Basic Education, Mrs Angie 

Motshekga announced that the President of the Republic has secured 

vaccines for the Basic Education Sector.  

On or about 21 June 2021 the Head of Department: The Basic Education 

Sector for KwaZulu-Natal, Dr E.V. Nzama circulated correspondence to 

her department of which the following is relevant: 

“1. … 

5. It must be noted that due to the limited doses at the

commencement of the process, vaccination will prioritize school-

based employees, Circuit Managers and Subject Advisors.

6. Other office-based employees falling outside these categories

will be included during the second phase of the process.
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7.  All PERSAL employees will NOT require any registration process at 

the vaccination station since their details have already been 

uploaded onto the Education Vaccination Data System (EVDS). 

 

8.  However, for other employees like SGB appointees, independent 

school educators or anyone whose details do not appear on 

PERSAL, a separate process will be followed since their details 

could not be automatically uploaded.”    

   

5. Since the commencement of the vaccination program Solidarity has received 

numerous complaints from its members, and more specifically teachers employed 

by School Governing Bodies (“SGB appointees”) regarding the vaccination 

program. 

 

6. SGB appointees are finding it impossible to receive the vaccination due to various 

reasons. It is clear that you are creating a barrier for SGB employees to be 

vaccinated, and we would like to vest your attention to the legal implications of 

the abovementioned de facto barrier.  

 

7. It was never envisaged by our Constitution that SGB appointees be excluded from 

opportunities to be vaccinated. Section 9 of the Constitution states the following: 

 

(1) Everyone is equal before the law and has the right to equal protection 

and benefit of the law. 

 

(2) Equality includes the full and equal enjoyment of all rights and freedoms. 

To promote the achievement of equality, legislative and other measures 
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designed to protect or advance persons, or categories of persons, 

disadvantaged by unfair discrimination may be taken. 

 

(3) The state may not unfairly discriminate directly or indirectly against 

anyone on one or more grounds, including race, gender, sex, 

pregnancy, marital status, ethnic or social origin, colour, sexual 

orientation, age, disability, religion, conscience, belief, culture, 

language and birth.  

 

(4) No person may unfairly discriminate directly or indirectly against anyone 

on one or more grounds in terms of subsection (3). National legislation 

must be enacted to prevent or prohibit unfair discrimination.  

 

(5)  Discrimination on one or more of the grounds listed in subsection (3) is 

unfair unless it is established that the discrimination is fair. 

 

 

8. It is also of great importance that section 6, 13 and 14 of the Promotion of Equality 

and Prevention of Unfair Discrimination Act (“PEPUDA”), is brought to your 

attention. These sections deal with the prohibition of unfair discrimination on 

arbitrary ground. 

 

9. Section 6 of the PEPUDA act states the following: 

Neither the State nor any person may unfairly discriminate against any person. 

 

10. Section 13 and 14 of the PEPUDA act states the following: 

13. (1) If the complainant makes out a prima facie case of discrimination-- 

 

(a) the respondent must prove, on the facts before the court, that the 

discrimination did not take place as alleged; or 

 

(b) the respondent must prove that the conduct is not based on one or 

more of the prohibited grounds. 
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(2) If the discrimination did take place-- 

 

(a)  on a ground in paragraph (a) of the definition of prohibited grounds, 

then it is unfair, unless the respondent proves that the discrimination is 

fair; 

 

(b)  on a ground in paragraph (b) of the definition of prohibited grounds, 

then it is unfair-- 

 

(i)  if one or more of the conditions set out in paragraph (b) of the definition 

of prohibited grounds is established; and 

 

(ii)  unless the respondent proves that the discrimination is fair. 

 

 

14.  (1) It is not unfair discrimination to take measures designed to protect or 

advance persons or categories of persons disadvantaged by unfair 

discrimination or the members of such groups or categories of persons. 

 

(2)  In determining whether the respondent has proved that the 

discrimination is fair, the following must be taken into account: 

 

(a)  The context; 

 

(b)  the factors referred to in subsection (3); 

 

(c)  whether the discrimination reasonably and justifiably differentiates 

between persons according to objectively determinable criteria, 

intrinsic to the activity concerned. 

 

(3)  The factors referred to in subsection (2)(b) include the following: 

 

(a)  Whether the discrimination impairs or is likely to impair human dignity; 

 

(b)  the impact or likely impact of the discrimination on the complainant; 
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(c) the position of the complainant in society and whether he or she suffers

from patterns of disadvantage or belongs to a group that suffers from

such patterns of disadvantage;

(d) the nature and extent of the discrimination;

(e) whether the discrimination is systemic in nature;

(f) whether the discrimination has a legitimate purpose;

(g) whether and to what extent the discrimination achieves its purpose;

(h) whether there are less restrictive and less disadvantageous means to

achieve the purpose;

(i) whether and to what extent the respondent has taken such steps as

being reasonable in the circumstances to--

(i) address the disadvantage which arises from or is related to one or more

of the prohibited grounds; or

(ii) accommodate diversity.

11. We submit that the government's and your departments’ decision to

differentiate between departmental and SGB appointees amounts to

discrimination, and/or are unlawful and/or unfair. The Department’s actions are

quite obvious, as you are making it impossible for our members to register for the

vaccinations.

12. In light of the above, it is our instruction to demand the following:

12.1 A written undertaking that SGB appointed personnel will be able 

to obtain the vaccine, if they indeed wish to do so, on/or before 

the 09th of July 2021. 
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13. We request that you provide us with the aforesaid undertaking by end of business, 

WEDNESDAY, 07 JULY 2021, by default of which we hold instruction to institute the 

appropriate legal proceedings against aforementioned Departments 

respectively.   

 

14. Kindly liaise directly with writer hereof concerning the content of this letter. 

 

Yours faithfully 

 

 

 

__________________ 

ANTON VAN DER BIJL 

HEAD: LEGAL SERVICES 

SOLIDARITY 

Tel:  012 644 4300 

Fax:  011 388 7927 

E-mail: antonv@solidariteit.co.za 




