
 

 
 
 
 

TO: NATIONAL DEPARTMENT OF HEALTH 

 MINISTER OF HEALTH 

E-MAIL:  legalreviews@health.gov.za 

 minister@health.gov.za 

 DG@health.gov.za 

      

20 JUNE 2022 

 Our ref.: D HERMANN 

Your ref.: SOLIDARITY 

Dear Sir/Madam 

 

SOLIDARITY OBO MEMBERS / NATIONAL DEPARTMENT OF HEALTH 

 

1. We confirm that we act on behalf of our members, in terms of Section 200 of the 

Labour Relations Act (“LRA”). It is upon this authority that we address this letter 

to you. 

 

2. We refer to the National Health Act (61/2003): Regulations relating to the 

surveillance and the control of notifiable medical conditions: Amendment, 

published in Government Gazette 46319 (“Regulations”).   

 
3. As you know, case number 23563/22 is pending before the Pretoria High Court, 

in which we ask the Court to review and set aside the Regulations. We write this 

letter to you as a plea to consider withdrawing the Regulations without further 

delay.   
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4. We wish to make it clear from the outset that this letter is not intended to be 

exhaustive of all matters, issues or rights of our members, and we address the 

issues contained in this letter separately from our legal arguments.  We highlight 

these issues because we believe that they should motivate you to withdraw the 

Regulations.   

 

INTRODUCTION  

 

5. We submit that it is trite that administrative actions such as the issuing of 

regulations needs to be substantively as well as procedurally rational. 

 

6. Therefore, the contentious regulations need to be measured against the 

yardstick of  rationality in substance, as well as rationality of the processes used 

in arriving at a decision. 

 

7. We submit, with respect, that the contentious regulations fall foul of the aforesaid 

substantive as well as procedural yardstick.  

 

SUBSTANTIVE IRRATIONALITY 

 

8. We the submit that the regulations are substantively unfair and/or irrational on 

inter alia the following grounds: 

 

7.1  The Minister and the NHC failed to have regard to the reports of the 

MAC, which clearly, and with reference to scientific evidence, indicated 
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that there is no justification for (i) the wearing a face masks in public  

outdoor areas, (ii) the limitation on gatherings or the unconditional 

wearing  of face masks in indoor places, and (iii) the testing and 

screening of individuals entering the country.  

 

7.2 The relevant consideration of the MAC which the Minister and the NHC 

failed to have regard to can be summarised as follows: 

 

7.2.1 The drastic measures implemented to limit the spread of the 

virus were insufficient to prevent community transmission, yet 

the same measures were implemented once more; 

 

7.2.2 The substantial population-level of immunity that has been build 

up through a combination of prior infection and vaccination; 

 

7.2.3 The immunity is strongly protective against severe diseases 

outcome including hospitalisation and death; 

 

7.2.4 That the virus will not be eliminated from South Africa and that 

the transmission are likely to put substantially less pressure on 

the health system moving forward; 

 

7.2.5 Containment strategies, which are not sustainable and only 

effective at the start of an outbreak when the number of infected 
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people is small, have been inappropriately retained despite 

substantial socio-economic harm; 

 

7.2.6 That the threat of a COVID-19 surge resulting in overwhelmed 

health services has been substantially reduced by widespread 

access to vaccines which are effective at preventing severe 

disease and death, high seroprevalence from prior infection 

which affords similar protection, growing experience of rapidly 

increasing health service capacity during previous COVID-19 

waves and the emergence of new therapeutic options. 

 

7.2.7 That COVID-19 is expected to evolve and become a disease 

associated with low levels of transmission, possibly with 

seasonal increases, but with low mortality due to high levels of 

immunity and vaccination, within the next six to twelve months 

(August 2022/February 2023) 

 

7.2.8 That the use of masks indoors needs further research and 

guidance. Indoor mask mandates should not be imposed 

indefinitely and criteria for the removal of indoor mask mandates 

should be clearly defined. 

 

7.2.9 With the prevalence of COVID-19 in South Africa, high exposure 

and vaccine related immunity, the risk of transmission to a South 

African resident is at very low levels. 
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7.3  The Minister and the NHC failed to have regard to the recommendations 

of the MAC, as set out above, in its totality. It was simply ignored. 

 

7.4 If regard is had to the reports of the MAC, the Amended Regulations 

cannot be justified and there exists no scientific or other factor which the 

Health Minister considered to disregard the reports of the MAC. 

 

7.5 Lastly there are no rationality in the fact that foreigners that enters the 

country, test positive for Covid, but are asymptomatic needs to isolate. 

Logically there are no such isolation requirements for South African 

citizens. 

 

 

PROCEDURAL IRRATIONALITY 

 

9. We the submit that the regulations are procedural unfair and/or irrational on inter 

alia the following grounds: 

 

8.1 The daily reports for the NDOH  on the processing of public comments 

on the Regulations confirms that on 3 of May2022,  being the day the 

prior to the Amended Regulations being published: 

 

8.1.1 That support for the processing of the comments was requested 

until 20 May 2022; 
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8.1.2  334 274 comments had been exported to the “comments tool” 

as of 3 May 2022; 

 

8.1.3 The total number of processed comments was 214 967, 

constituting 64% of the exported emails; and 

 

8.1.4 The team expressed the view that the comments may be 

finalized if they are allowed to continue processing as planned 

until the 20 May 2022.  

  

8.2 Evident from the reports is that an extraordinary amount of comments 

were rejected, without clear reasons being provided therefore. Further to 

this the comments were either “accepted and incorporated” or “deferred 

for consideration by Technical team”. The reality is that these comments 

were never considered by the Health Minister. At the time the Amended 

Regulations were published on 64% of the comments were “processed”, 

whatever that may mean. 

   

8.3 The record reflects absolutely nothing which can suggest that the public 

comments were in fact considered by the NHC or the Health Minister 

prior to the Amended Regulations being issued.  

 

8.4 Furthermore it can most certainly not be argued that a proper opportunity 

was offered to the public to participate, whilst only electronic inputs were 



 

 
 

Page 7 of 8 

 

received and “processed”. It cannot be disputed that a great deal of the 

South African public does not have access to electronic means to offer 

their inputs. 

 

8.5 Lastly we submit that: 

 

8.5.1 The Health Minister did not consult in the manner required by the 

NHA prior to publishing the Amended Regulations; 

 

8.5.2 The Health Minister disregarded the mandatory 3 month period 

for public comment; and 

 

8.5.3 The Health Minister disregarded  public comments received by 

that stage, which comments were in fact not even fully 

“processed” at the time the Amended Regulations were issued.   

 

DEMAND 

 

10. In light of the above, we demand that the aforementioned regulation be 

withdrawn in its entirety on/before the 25th of July 2022, failing which we shall 

ask for a punitive cost order against you in the matter under case number 

23563/22.  
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Yours faithfully 

 

__________________ 

DIRK HERMANN 

CHIEF EXECUTIVE OFFICER 

SOLIDARITY 

Fax:  011 388 7927 

E-mail:  danica@solidariteit.co.za 


